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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

0 ~ ttxcb Ix c!5T galervr srraa

Revision application to Government of India:
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(«) a4ha sra zyca 3rf@fr, 1994 #t err or Rt aarg n; 4cai # a gila nr ht
~-'cfRl' cB" qer grg 3iaifa g+teru 3r4at aefl Rra, +rd Ka, fch=c=r fi?!lc+'-1, ~
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ 1=fR1 cBl" rn m ura ht z,far "&A "ff fcp-m •f!□-s1i11x m 3A cblx-&11 if m
fa,Rt asrr ka qurIr if· 1=fR1 ~ \J'f@ ~ 1=JFT if, a fa@t sugrrl zn qusr a "'c1m % fcl:R:n
cblx-&1'1 if lfT fcp-mvrIr 'itm #l 4fan a tr g& st I

4T'

(ii) In case of any loss of goods where the loss occur in transit from a fa .. c•
1

e or to
another factory or from one warehouse to another during the course of pr ds in a
warehouse or in storage whether in a factory or in a warehouse. ~ .
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTWf \:\c91G"i cB1 3qr<a zrea #qr frg Git sq@t fs mrn t n{ ?sit e arr
ii gr nr qi fu :id lfGlcf> 3ITpfd, ~ cB" 8RT "CflRd" cIT ~ ~ m 6flc'\ if fcm=r
srfefrm (i.2) 1998 t!m 109 8RT -~~ TR "ITT!

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ \:\c91G"i ~ (3m) A"-lflltjc>1i, 2001 cB" -~ 9 cB" 3W@ fc!Plfe:t:c Wf5f ~ ~-8 if
at 4fit #, mita" anzyr cB" ffl anzyr ~ ~ "fl"~ 1=iNf cB" 'fild-<1t61-anzyr ~ 3m
anzyr c#rtat ufii arr sr 3ma fanu alfeg rr# arr arr z.a 4I fhf*~ t!Rf 35-~ if -PJ-tJflta- t#r *~ *~ * ml2:f tor--6 area #t 4f sft e)ft
arfeg t

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfclist"I ~ * ml2T Gei via a# ya al ua zna a stat u) 200/-#6la
~c#r ~ 3ITT "\JJm x-ie>P"l-<cf>fl ~~-"fl"~ "ITT cTT 1000/- c#r "l:!mi~ c#r ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#ta zca, 4tu sgra zrca ya tar a 37@#ta muff@raw # ffl wfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(t) i€tr 5qr« zca srf@fr, 1944 cB1 t!Rf 35-ETT/35-~ cB" 3W@:-'-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

sq~Rua 4Re 2 (1)a i sagra 3rarat #t 3r#ta, arflat #k mm i@ zre@,
it4 srzcen ya data sr4)Ru naf@aw(Rec) # ufa 2fr 4feat, 31$4-li:ilis!IG

# 2'TI, sag1f] 34aI , 3/at , fry4IR, 341lsld-so4

0

0

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380Q,9..4.-in.9ase of appeals
other than as mentioned in para-2(i) (a) above. 1('·,?'. _ · .. -.

.A{gs •e v,es +}\r#\ . ', ------·- -·· .- .· ·1\ " . ~
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in' form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zf? z 3re i a{ er orsii an art star & at rt e sitar fg #t cf)T :f@M
sqfaa infan urn afg su ea # @tg; #ft fa far ual arf aa a @1:[
re,fen,fa 3rq)a nnf@raw at ya 3rah za #ta zaR #i vs are4a fdu unrr &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0: should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

"llllll&ill ~~ 1970 ~~ c#I"~-1 cB" 3-tcfr@ AtTJit=r ~ ~ "'3cm°
3rrdaa ur cerr zrenfrf Rofu If@rant a srar i r@ta st ya fas .6.so h
pr1rnru z,ca feaz art sin al@g [

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

a ail iif@ea rcii at Pili?! 0 1 av an fa#i c#I" 3it 4ft ear 3naff fur 6rar % vll"
#tar zca, ti sar«a z[cs vi araz ar4l#tu =nrnfeavr (araffaf@) Rt111, 1982 if~
er

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

«u v#tar zgc, €tr sqlzyc vi ar3r@#tr nrnf@raw(frbz),
Ree7ft?t ma afaqjrpemand) vi d&Penalty) cnf 10% ~ 'Gfl=IT~
34farf ? 1zreiifs, sf@re»aaaor 1osis wag& l(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

2±RuGaracasiharah sifa,mfr~tu "a&car a6tirDuty Demanded)
a. (Section)~ nDWGQCf Ff'effffifxlf.tr;
gs fanra@3Rszstft;
aw haz#fez fuit#u6haa 2aRI.

> Tegaarr «iR areus qfsr flgear 3, srfhe ' aRra as ?sf?gqauan fear ·ra
i.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance A<?t, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat CreditRules.

<r 3nr?rhwR srfha nf@rawr haas zyea serrar zyesu au Raif@a gttifag mgzres 1o%
~'CR' '3ITT' rzibaaav Ralf@a slas aush 1 o% 41alT cffT \ifT~ WI

In view of above, an appeal against this order shall lie befo~e th_'K:O.T~tb_Hqa~~Q payment of
10% of the duty demanded where duty or duty and penalty are m .d11-P~.-.

1
u\~ lty, where

penalty alone 1s tn dispute." {lj[.5'~ }!
- & :3me-+° s,·r-°'°



ORDER IN APPEAL

The present appeal has been filed by Sh. Priyam Kalyan Parikh,

Kalyankunj, Dhumketu Marg, Fatehnagar, Ahmedabad 380 007

(hereinafter referred to as the "appellant) against Order in Original No.

WS07/O&A/OIO-240/AC-KSZ/2022-23 dated 11.01.2023 hereinafter

referred to as "impugned order"] passed by the Assistant

Commissioner, CGST, Division VII, Ahmedabad South (hereinafter

referred to as "adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant was

registered with Service Tax department under Photography· Service

having Service Tax Registration No. AHMPP5204AST0 1. They are

holding PAN No. AHMPP5204A. As per the information received from

the Income Tax Department, the appellant had declared less taxable

value in their Service Tax Return for the F.Y. 2015-16 as compared to 0
Service related taxable value declared by them in their Income Tax

Return. Therefore they had short paid service tax on differential value

of income shown in ITR and STR. Therefore, the appellant were

issued Show Cause Notice bearing No. V/WS07/O&A/SCN-

1056/2015-16/REG/2020 dated 24.12.2020, wherein it was proposed

to:

a) Demand and recover an amount of Rs. 3,56,544/- for the F.Y.

2015-16 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of he O
Finance Act 1994.

b) Impose penalty under the provisions of Section 77 (1), 77 (2) and

78 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein:

a) The demand of service tax amounting to Rs. 3,56,544/- was

confirmed along with interest.

b) Penalty amounting to Rs. 3,56,544/- was imposed under 78(1) of

the Finance Act, 1994.

c)



0

0

77(2) of the Finance Act, 1994.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present appeal

along with application for condonation of delay on the following

grounds:

► During the impugned period the appellant had earned income Rs.

16,32,200/- from sale of goods and had received income of Rs.

8,26,725/- by rendering the service namely Photography Service.

The applicant submitted statement showing income from Salas of

goods and income from Photography during the impugned period,

which is as under:

Sr. Details of Amount (in Rs.)
No. Income F.Y. F.Y.

2014-15 2015-16

1 Income from 16,03,500 16,32,200Sales of Goods

2 Income from 8,47,500 8,26,725Photography

»» The activity of sale of goods is out of definition of "service" and

hence the transaction value of Rs. 16,32,200/- earned from sale

of goods does not qualify to be treated as a service and hence levy

of service tax under section 66B does not arise and therefore the

appellant are not liable to pay service tax.

)> The remaining value of Rs. 8,26,725/- earned from taxable

service i.e. Photography service during F.Y. 2015-16 is less than

Rs. 10,00,000/-. Hence, the appellant is not liable to pay service

tax.

► The demand confirmed by the impugned OIO was raised only on

the basis of Income Tax Return filled by the applicant. As such

data received from Income tax Return cannot be used for

determining service tax liability unless there is conclusive

evidence. The appellant relied upon following decision in support

of the above submission

5



1. Indus Motor Company Vs. CCE 2007-1855-CESTAT-Bang:

2008(9) STR (Tri. Ban.)

2. Synergy Audio Visual Workshop Pvt. Ltd. Vs. CST, 2008-809

CESTAT-Bang.

3. Kush Constructions Vs. CGST NACIN 2019(34)GSTL 606

4. Luit Developers Pvt. Ltd. 2022 (3) TMI 50 CESTAT

5. CCE Vs. Deluxe Enterprises 2011 (22) STR 203

}> Service provided by way of photography is a works contract

service and as there is lack of valuation mechanism under the

said service the service tax demand is not sustainable. The

appellant relied upon the judgment in the case of M/s Agarwal

colour advance photo system [2020 (4) TMI 799 - Madhya

Pradesh H.C.] in support of the above submission.

► SCN is issued based on assumption and presumptions and hence

vague and incoherent.

»» The appellant had not collected service tax from the recipient of

service as substantial income is earned form the activity of sale of

goods. The appellant relied upon following decision in support of

the above submission

1. Balaji Manpower Service Vs. UOI 2019 (31) GSTL 418 (P&H)

2. M/s Honda Cars India Ltd. Vs. CCE and vice-versa, 2018(3)

TMI 257(CESTAT New Delhi)

3. Hi-Line Pens Ltd. Vs. CCE, Delhi-2017(5) GSTL 423 (Tri-Del.)

4. Hans Interior Vs CCE-2016-TIOL-l 155-CESTAT-Chennai

5. Loop Mobile India Ltd. Vs CCE-2016-(959)-CESTAT-MUM

6. Polaris Software Lab Ltd. Vs. CCE -2016(427)-CESTAT-MAD

7. Saraswati traders vs CCE (1569)-CESTAT-ALL

► The extended period for issuing Show Cause Notice as prescribed

under section 73(1) is inapplicable in the instant case. The short

payment of service tax as mentioned in the impugned Show

Cause Notice is not because of reason of fraud, collusion, willful

misstatement or suppression of facts or contravention of any

provision of service tax or rules is made with an intent to evade

payment of servce tax. 'J,ffappeant did not
6 7@C•e 1rs }2
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willfully/ deliberately suppress any facts. In other words, there

was no positive act by the appellant to· evade the service tax. In

this regard the appellant relied upon the following decisions

1. Oriental Insurance Company Limited (2021 (5) TMI 869)

(CESTATE, New Delhi)

2. Om Sai Professional Detectives and Secutirites Service Pv.t Ltd.

Vs. CCE {2008-12-STR 79 (Tri. Bang)}

3. Uniworth Textiles ltd. Vs. CCE-2013(288)ELT 161 (S.C.)

► In respect to interest on delayed payment of Service tax the

appellant submit that as the service tax is not leviable, interest

under section 75 of Finance Act, 1994 cannot be recovered.

Reliance is placed on the case of Sundaram Textiles Ltd.

2014(36)STR 30(Mad.).

>> Similarly, since the appellant are not liable to pay service tax,

demand of penalty under section 77 (i)(c), 77(2) or 78 does not

arise. Moreover, Penalty can be imposed only if there should be

suppression or concealment or willful misrepresentation with

intent to evade the tax. The appellant had not evaded payment of

tax intentionally.. Hence, there is lack of Means-rea on the part of

appellant penalty cannot be imposed.

0

}> Further, the appellant submit that penalty under section 77 of

the Finance Act, 1994 is not applicable in the instant case. If

demand raised is found payable they would be liable to penalty

under section 76 or section 78 and the question of levy of penalty

under section 77 does not arise.

► Penalty under section 78 of the Finance Act, 1994 cannot be

imposed merely due to failure to disclose· or declare as it would

not be amount to suppression. The applicant relied upon the case

of Anand Nishikawa Co. Ltd. Vs. CCE, Meerut in support of the

above submission. In this regard Reliance is placed on the

following judgments of the Hon'ble Supreme Court

1. Collector Vs.

(S.C.)



2. Padmini Products Vs CCE

3. Sarabhai M. Chemicals Vs.

168=2005(179)ELT 3(8.C.)

4. Pahwa Chemicals Pvt. Ltd. Vs Commissioner-2005 (189) ELT

257 (S.C.)

5. Uniworth Textiles Ltd. Vs. Commissioner-2013(288)ELT

16l(S.C.)

6. CCE Vs. Sh. Suthan Promoters 2010-623-HC-MAD-ST

» The allegation of suppression of fact with an intention to evade

payment of tax is not sustainable and no penalty is leviable on

this ground. The appellant relied upon following decision in

support of the above submission

CCE (2005)2 sec

1. Oriental Insurance Company Limited (2021 (5) TMI 869)

(CESTATE, New Delhi)

2. Om Sai Professional Detectives and Secutirites Service Pv.t Ltd.

Vs. CCE {2008-12-STR 79 (Tri. Bang)}

3. Uniworth Textiles ltd. Vs. CCE-2013(288)ELT 161 (S.C.)
0

5. Personal Hearing in the case was held on 28.07.2023. Ms. Labdhi

Shah, CA, appeared on behalf of appellant for the hearing. She

reiterated the submissions made in appeal memorandum. She stated

that the appellant had provided works contract service in respect of

photography with materials and also involved in trading of photography

goods which are not within the ambit of Service Tax. The applicant is

eligible for threshold exemption as the taxable income was less than Rs.

10 lakhs in the impugned period, and also in the previous year i.e. Q
2014-15. It was requested by the CA to allow two three days for

submission of additional documents and submission.

6. The appellant vide letter dated 31.07.2023 submitted copy of

Profit and Loss Account and Balance Sheet for the year 2014-15 and

also samples copies of invoices pertaining to sales of goods and

photography services raised during the FY. 2015-16. The appellant

submitted that they had received income from Photography Service

which is less than Rs. 10 Lakh; was eligible for threshold exemption for
the year 2015-16. They further submitted that since the photography

service includes sale of material also, they are%Sijble,[or abatement as· 4#s·.s' «.Re =]- e• "j•k )$:jy
• •·.. - ·'~ ....
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it falls under the definition of works contract service.

7. Before taking up the issue on merits, I will first decide the

Application filed seeking condonation of delay. As per Section 85 of the

Finance Act, 1994, an appeal should be should be filed within a period

of 2 months from the date of receipt of the decision or order passed by

the adjudicating authority. Under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered

to condone the delay or to allow the filing of an appeal within a further

period of one month thereafter if, he is satisfied that the appellant was

prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the cause of delay as genuine, I

condone the delay of 1 day and take up the appeal on the merit.

8. I have gone through the facts of the case, submission made in the

Appeal Memorandum, the submission made at the time of personal

hearing and the material available on record. The issue before me for

decision is whether the impugned order passed by the adjudicating

authority confirming demand of service tax amount of Rs. 3,56,544/

along with interest and penalties, considering the facts and

circumstances of the case, is legal and proper or otherwise. The dispute

pertains to the period FY. 2015-16.

9. It is observed that the demand of service tax vide Show Cause

Notice (supra) was raised against the appellant on the basis of the data

received from Income Tax department. As per the data received from

Income Tax department, the appellant had received Rs. 24,58,925/

during FY. 2015-16. On the basis of documentary evidence i.e. P & L

Account, Balance Sheet, etc. for FY. 2014-15 and 2015-16 submitted

by the appellant I am of the considered view that out of the gross

receipt of Rs. 24,58,925/- during FY. 2015-16 Rs. 16,32,200/- was

not taxable service income as the said income had been earned by the

appellant from sales of good, which was covered under negative list as

per section 66D (e) of the Act. Further, the remaining income of Rs.

8,26,725/- earned from Photography Service was below the threshold

limit i.e. 10 lakhs in terms of the provision of Notification No. 33/2012
ST dated 20.06.2012. It is also observed durin the verification of the

P& L Account for FY. 2014-15 submi ellant vide their
39 %
r 9e
0% a
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letter dated 31.07.2023 that out of the total gross receipt of Rs.

24,51,000/-, only Rs. 8,47,500/- was received from the photography

service provided by the appellant and the remaining amount Rs.

16,03,500/- was received from sales of goods, which was not taxable

income as the said income had been earned by the appellant from sales

of good, which was covered under negative list as per section 66D (e) of

the Act. The income details in FY. 2014-15 and F.Y. 2014-15 is shown
as under:

Sr. Description 2014-15 2015-16
No.
1. Total Income 24,51,000 24,58,925

2. Less-Non-taxable value (trading of 16,03,500 16,32,200goods)
3. Income from Photography Service 8,47,500 8,26,725

10. In view of the above It is held that the appellant had received

income of Rs. 8,26,725/- in 2015-16 and Rs. 8,47,500/- which are 0
below the threshold limit of Rs. 10 Lakhs. Therefore, in terms of

Notification No. 33/2012-ST dated 20.06.2012 the appellant are not

Hable to pay any service tax in respect of the taxable services provided

by them during FY. 2015-16. I am of the considered view that the

adjudicating authority has erred in confirming the demand of service·

tax amounting to Rs. 3,56,544/- for FY. 2015-16.

11. Accordingly, in view of my foregoing discussions, I set aside the

impugned order passed by the adjudicating authority for being ot O
legal and proper and allow the appeal filed by the appellant.

12. Since the demand of service tax is not sustainable on merits,

there does not arise any question of interest or penalty in the matter.

10
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Supennte dent(Appeals)

CGST Ahmedabad.

BY RPAD[ SPEED POST

To
M/s. Priyam Kalyan Parikh,
Kalyan Kunj, Dhum-Kalyan Kunj,
Dhum-Ketu Marg, Fateh Nagar,

· Ahmedabad - 380 007

The Assistant Commissioner
CGST & Central Excise
Division VII, Ahmedabad.

Commissioner (Appeals)

Dated:2 .08.2023

Appellant

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner Central GST, Ahmedabad South.

3. The Asstt. Commissioner, CGST, Division-VII, Ahmedabad South.

4. The Asstt. Commissioner (HQ System) Central GST, Ahmedabad
South (for uploading the OIA).

5.Guard File.

6. P.A. File.
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